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(b) Information with respect to ac-
tivities of the Department not a mat-
ter of record shall not be disclosed if 
the information involves matters ex-
empt from disclosure under 5 U.S.C. 552 
or the regulations in this part, or if the 
disclosure of such information would 
give the person requesting the informa-
tion advantages not accorded to other 
citizens; 

[52 FR 26305, July 14, 1987, as amended at 68 
FR 12586, Mar. 17, 2003] 

§ 1.11 Testimony or the production of 
records in a court or other pro-
ceeding. 

(a) Applicability. (1) This section sets 
forth the policies and procedures of the 
Department regarding the testimony of 
employees and former employees as 
witnesses in legal proceedings and the 
production or disclosure of information 
contained in Department documents 
for use in legal proceedings pursuant to 
a request, order, or subpoena (collec-
tively referred to in this subpart as a 
demand). 

(2) This section does not apply to any 
legal proceeding in which an employee 
is to testify while on leave status re-
garding facts or events that are unre-
lated to the official business of the De-
partment. 

(3) (i) Nothing in this section affects 
the rights and procedures governing 
public access to records pursuant to 
the Freedom of Information Act (5 
U.S.C. 552) or the Privacy Act (5 U.S.C. 
552a). 

(ii) Demands in legal proceedings for 
the production of records, or for the 
testimony of Department employees 
regarding information protected by the 
Privacy Act (5 U.S.C. 552a), the Trade 
Secrets Act (18 U.S.C. 1905), or other 
confidentiality statutes, must satisfy 
the requirements for disclosure set 
forth in those statutes and the applica-
ble regulations of this part before the 
records may be provided or testimony 
given. 

(4) This section is intended only to 
provide guidance for the internal oper-
ations of the Department and to inform 
the public about Department proce-
dures concerning the service of process 
and responses to demands or requests, 
and the procedures specified in this 
section, or the failure of any Treasury 

employee to follow the procedures 
specified in this section, are not in-
tended to, do not, and may not be re-
lied upon to create a right or benefit, 
substantive or procedural, enforceable 
at law by a party against the United 
States. 

(b) Definitions. For purposes of this 
section: 

(1) Agency counsel means: 
(i) With respect to the Departmental 

Offices, the General Counsel; and 
(ii) With respect to a bureau or office 

of the Department, the Chief Counsel 
or Legal Counsel (or his/her designee) 
of such bureau or office. 

(2) Demand means a request, order, or 
subpoena for testimony or documents 
related to or for possible use in a legal 
proceeding. 

(3) Department means the United 
States Department of the Treasury. 

(4) Document means any record or 
other property, no matter what media 
and including copies thereof, held by 
the Department, including without 
limitation, official letters, telegrams, 
memoranda, reports, studies, calendar 
and diary entries, maps, graphs, pam-
phlets, notes, charts, tabulations, anal-
yses, statistical or informational accu-
mulations, any kind of summaries of 
meetings and conversations, film im-
pressions, magnetic tapes and sound or 
mechanical reproductions. 

(5) Employee means all employees or 
officers of the Department, including 
contractors and any other individuals 
who have been appointed by, or are 
subject to the supervision, jurisdiction 
or control of the Secretary. The proce-
dures established within this subpart 
also apply to former employees of the 
Department where specifically noted. 

(6) General Counsel means the General 
Counsel of the Department or other De-
partment employee to whom the Gen-
eral Counsel has delegated authority to 
act under this subpart. 

(7) Legal proceeding means all pre-
trial, trial and post trial stages of all 
existing or reasonably anticipated judi-
cial or administrative actions, hear-
ings, investigations, or similar pro-
ceedings before courts, commissions, 
boards, grand juries, or other tribunals, 
foreign or domestic. This phrase in-
cludes all phases of discovery as well as 

VerDate May<21>2004 06:35 Jul 28, 2004 Jkt 203118 PO 00000 Frm 00033 Fmt 8010 Sfmt 8002 Y:\SGML\203118T.XXX 203118T



34 

31 CFR Subtitle A (7–1–04 Edition) § 1.11 

responses to formal or informal re-
quests by attorneys or others involved 
in legal proceedings. 

(8) Official business means the author-
ized business of the Department. 

(9) Secretary means the Secretary of 
the Treasury. 

(10) Testimony means a statement in 
any form, including personal appear-
ances before a court or other legal tri-
bunal, interviews, depositions, tele-
phonic, televised, or videotaped state-
ments or any responses given during 
discovery or similar proceedings, which 
response would involve more than the 
production of documents. 

(c) Department policy. No current or 
former employee shall, in response to a 
demand, produce any Department doc-
uments, provide testimony regarding 
any information relating to or based 
upon Department documents, or dis-
close any information or produce mate-
rials acquired as part of the perform-
ance of that employee’s official duties 
or official status, without the prior au-
thorization of the General Counsel or 
the appropriate agency counsel. 

(d) Procedures for demand for testimony 
or production of documents. (1) A de-
mand directed to the Department for 
the testimony of a Department em-
ployee or for the production of docu-
ments shall be served in accordance 
with the Federal Rules of Civil Proce-
dure, Federal Rules of Criminal Proce-
dure, or applicable state procedures 
and shall be directed to the General 
Counsel, Department of the Treasury, 
1500 Pennsylvania Avenue, NW., Wash-
ington, DC 20220, or to the Chief or 
Legal Counsel of the concerned Depart-
ment component. Acceptance of a de-
mand shall not constitute an admission 
or waiver with respect to jurisdiction, 
propriety of service, improper venue, or 
any other defense in law or equity 
available under the applicable laws or 
rules. 

(2) A subpoena or other demand for 
testimony directed to an employee or 
former employee shall be served in ac-
cordance with the Federal Rules of 
Civil or Criminal Procedure or applica-
ble State procedure and a copy of the 
subpoena shall be sent to agency coun-
sel. 

(3)(i) In court cases in which the 
United States or the Department is not 

a party, where the giving of testimony 
or the production of documents by the 
Department or a current or former em-
ployee is desired, an affidavit (or if 
that is not feasible, a statement) by 
the litigant or the litigant’s attorney, 
setting forth the information with re-
spect to which the testimony or pro-
duction is desired, must be submitted 
in order to obtain a decision con-
cerning whether such testimony or pro-
duction will be authorized. Such infor-
mation shall include: the title of the 
legal proceeding, the forum, the re-
questing party’s interest in the legal 
proceeding, the reason for the demand, 
a showing that the desired testimony 
or document is not reasonably avail-
able from any other source and, if tes-
timony is requested, the intended use 
of the testimony, a general summary of 
the desired testimony, and a showing 
that no document could be provided 
and used in lieu of testimony. The pur-
pose of this requirement is to assist 
agency counsel in making an informed 
decision regarding whether testimony 
or the production of document should 
be authorized. Permission to testify or 
produce documents will, in all cases, be 
limited to the information set forth in 
the affidavit or statement, or to such 
portions thereof as may be deemed 
proper. 

(ii) Agency counsel may consult or 
negotiate with an attorney for a party, 
or the party if not represented by an 
attorney, to refine or limit a demand 
so that compliance is less burdensome 
or obtain information necessary to 
make the determination required by 
paragraph (e) of this section. Failure of 
the attorney or party to cooperate in 
good faith to enable agency counsel to 
make an informed determination under 
this subpart may serve, where appro-
priate, as a basis for a determination 
not to comply with the demand. 

(iii) A determination under this sub-
part to comply or not to comply with a 
demand is without prejudice as to any 
formal assertion or waiver of privilege, 
lack of relevance, technical deficiency 
or any other ground for noncompli-
ance. 

(4)(i) Employees shall immediately 
refer all inquiries and demands made 
on the Department to agency counsel. 
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(ii) An employee who receives a sub-
poena shall immediately forward the 
subpoena to agency counsel. Agency 
counsel will determine the manner in 
which to respond to the subpoena. 

(e) Factors to be considered by agency 
counsel. (1) In deciding whether to au-
thorize the release of official informa-
tion or the testimony of personnel con-
cerning official information (hereafter 
referred to as ‘‘the disclosure’’) agency 
counsel shall consider the following 
factors: 

(i) Whether the request or demand is 
unduly burdensome; 

(ii) Whether the request would in-
volve the Department in controversial 
issues unrelated to the Department’s 
mission; 

(iii) Whether the time and money of 
the United States would be used for 
private purposes; 

(iv) The extent to which the time of 
employees for conducting official busi-
ness would be compromised; 

(v) Whether the public might mis-
construe variances between personal 
opinions of employees and Department 
policy; 

(vi) Whether the request dem-
onstrates that the information re-
quested is relevant and material to the 
action pending, genuinely necessary to 
the proceeding, unavailable from other 
sources, and reasonable in its scope; 

(vii) Whether the number of similar 
requests would have a cumulative ef-
fect on the expenditure of agency re-
sources; 

(viii) Whether disclosure otherwise 
would be inappropriate under the cir-
cumstances; and 

(ix) Any other factor that is appro-
priate. 

(2) Among those demands and re-
quests in response to which compliance 
will not ordinarily be authorized are 
those with respect to which any of the 
following factors exists: 

(i) The disclosure would violate a 
statute, Executive order, or regulation; 

(ii) The integrity of the administra-
tive and deliberative processes of the 
Department would be compromised; 

(iii) The disclosure would not be ap-
propriate under the rules of procedure 
governing the case or matter in which 
the demand arose; 

(iv) The disclosure, including release 
in camera, is not appropriate or nec-
essary under the relevant substantive 
law concerning privilege; 

(v) The disclosure, except when in 
camera and necessary to assert a claim 
of privilege, would reveal information 
properly classified or other matters ex-
empt from unrestricted disclosure; or 

(vi) The disclosure would interfere 
with ongoing enforcement proceedings, 
compromise constitutional rights, re-
veal the identity of an intelligence 
source or confidential informant, or 
disclose trade secrets or similarly con-
fidential commercial or financial infor-
mation. 

(f) Requests for opinion or expert testi-
mony. (1) Subject to 5 CFR 2635.805, An 
employee shall not provide, with or 
without compensation, opinion or ex-
pert testimony concerning official in-
formation, subjects, or activities, ex-
cept on behalf of the United States or 
a party represented by the Department 
of Justice, without written approval of 
agency counsel. 

(2) Upon a showing by the requestor 
of exceptional need or unique cir-
cumstances and that the anticipated 
testimony will not be adverse to the in-
terests of the Department or the 
United States, agency counsel may, in 
writing, grant authorization for an em-
ployee, or former employee, to appear 
and testify at no expense to the United 
States. 

(3) Any expert or opinion testimony 
by a former employee of the Depart-
ment shall be excepted from § 1.11(f)(1) 
where the testimony involves only gen-
eral expertise gained while employed 
at the Department. 

(g) Procedures when agency counsel di-
rects an employee not to testify or provide 
documents. (1) If agency counsel deter-
mines that an employee or former em-
ployee should not comply with a sub-
poena or other request for testimony or 
the production of documents, agency 
counsel will so inform the employee 
and the party who submitted the sub-
poena or made the request. 

(2) If, despite the determination of 
the agency counsel that testimony 
should not be given and/or documents 
not be produced, a court of competent 
jurisdiction or other appropriate au-
thority orders the employee or former 
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employee to testify and/or produce doc-
uments, the employee shall notify 
agency counsel of such order. 

(i) If agency counsel determines that 
no further legal review of, or challenge 
to, the order will be sought, the em-
ployee or former employee shall com-
ply with the order. 

(ii) If agency counsel determines to 
challenge the order, or that further 
legal review is necessary, the employee 
or former employee should not comply 
with the order. Where necessary, the 
employee should appear at the time 
and place set forth in the subpoena. If 
legal counsel cannot appear on behalf 
of the employee, the employee should 
produce a copy of this subpart and re-
spectfully inform the legal tribunal 
that he/she has been advised by counsel 
not to provide the requested testimony 
and/or produce documents. If the legal 
tribunal rules that the subpoena must 
be complied with, the employee shall 
respectfully decline to comply, citing 
this section and United States ex rel. 
Touhy v. Ragen, 340 U.S. 462 (1951). 

[68 FR 12586, Mar. 17, 2003] 

§ 1.12 Regulations not applicable to of-
ficial request. 

The regulations in this part shall not 
be applicable to official requests of 
other governmental agencies or offi-
cers thereof acting in their official ca-
pacities, unless it appears that grant-
ing a particular request would be in 
violation of law or inimical to the pub-
lic interest. Cases of doubt should be 
referred for decision to agency counsel 
(as defined in § 1.11(b)(1)). 

[52 FR 26305, July 14, 1987, as amended at 68 
FR 12588, Mar. 17, 2003] 

Subpart C—Privacy Act 

§ 1.20 Purpose and scope of regula-
tions. 

The regulations in this subpart are 
issued to implement the provisions of 
the Privacy Act of 1974 (5 U.S.C. 552a). 
The regulations apply to all records 
which are contained in systems of 
records maintained by the Department 
of the Treasury and which are re-
trieved by an individual’s name or per-
sonal identifier. They do not relate to 
those personnel records of Government 

employees, which are under the juris-
diction of the Office of Personnel Man-
agement to the extent such records are 
subject to regulations issued by such 
OPM. The regulations apply to all com-
ponents of the Department of the 
Treasury. Any reference in this subpart 
to the Department or its officials, em-
ployees, or records shall be deemed to 
refer also to the components or their 
officials, employees, or records. The 
regulations set forth the requirements 
applicable to Department of the Treas-
ury employees maintaining, collecting, 
using or disseminating records per-
taining to individuals. They also set 
forth the procedures by which individ-
uals may request notification of wheth-
er the Department of the Treasury 
maintains or has disclosed a record 
pertaining to them or may seek access 
to such records maintained in any non-
exempt system of records, request cor-
rection of such records, appeal any ini-
tial adverse determination of any re-
quest for amendment, or may seek an 
accounting of disclosures of such 
records. For the convenience of inter-
ested persons, the components of the 
Department of the Treasury may re-
print these regulations in their en-
tirety (less any appendices not applica-
ble to the component in question) in 
those titles of the Code of Federal Reg-
ulations which normally contain regu-
lations applicable to such components. 
In connection with such republication, 
and at other appropriate times, compo-
nents may issue supplementary regula-
tions applicable only to the component 
in question, which are consistent with 
these regulations. In the event of any 
actual or apparent inconsistency, these 
Departmental regulations shall govern. 
Persons interested in the records of a 
particular component should, there-
fore, also consult the Code of Federal 
Regulations for any rules or regulations 
promulgated specifically with respect 
to that component (see Appendices to 
this subpart for cross references). The 
head of each component is hereby also 
authorized to substitute other appro-
priate officials for those designated 
and correct addresses specified in the 
appendix to this subpart applicable to 
the component. The components of the 
Department of the Treasury for the 
purposes of this subpart are: 
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